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§ 825.106 Joint employer coverage.
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Currentness

(a) Where two or more businesses exercise some control over the work or working conditions of the employee, the businesses
may be joint employers under FMLA. Joint employers may be separate and distinct entities with separate owners, managers,
and facilities. Where the employee performs work which simultaneously benefits two or more employers, or works for two
or more employers at different times during the workweek, a joint employment relationship generally will be considered to
exist in situations such as:

(1) Where there is an arrangement between employers to share an employee's services or to interchange employees;

(2) Where one employer acts directly or indirectly in the interest of the other employer in relation to the employee; or,

(3) Where the employers are not completely disassociated with respect to the employee's employment and may be deemed
to share control of the employee, directly or indirectly, because one employer controls, is controlled by, or is under common
control with the other employer.

(b)(1) A determination of whether or not a joint employment relationship exists is not determined by the application of any
single criterion, but rather the entire relationship is to be viewed in its totality. For example, joint employment will ordinarily
be found to exist when a temporary placement agency supplies employees to a second employer.

(2) A type of company that is often called a Professional Employer Organization (PEO) contracts with client employers
to perform administrative functions such as payroll, benefits, regulatory paperwork, and updating employment policies.
The determination of whether a PEO is a joint employer also turns on the economic realities of the situation and must be
based upon all the facts and circumstances. A PEO does not enter into a joint employment relationship with the employees
of its client companies when it merely performs such administrative functions. On the other hand, if in a particular fact
situation, a PEO has the right to hire, fire, assign, or direct and control the client's employees, or benefits from the work
that the employees perform, such rights may lead to a determination that the PEO would be a joint employer with the client
employer, depending upon all the facts and circumstances.
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(c) In joint employment relationships, only the primary employer is responsible for giving required notices to its employees,
providing FMLA leave, and maintenance of health benefits. Factors considered in determining which is the primary employer
include authority/responsibility to hire and fire, assign/place the employee, make payroll, and provide employment benefits.
For employees of temporary placement agencies, for example, the placement agency most commonly would be the primary
employer. Where a PEO is a joint employer, the client employer most commonly would be the primary employer.

(d) Employees jointly employed by two employers must be counted by both employers, whether or not maintained on one of the
employer's payroll, in determining employer coverage and employee eligibility. For example, an employer who jointly employs
15 workers from a temporary placement agency and 40 permanent workers is covered by FMLA. (A special rule applies to
employees jointly employed who physically work at a facility of the secondary employer for a period of at least one year. See
§ 825.111(a)(3).) An employee on leave who is working for a secondary employer is considered employed by the secondary
employer, and must be counted for coverage and eligibility purposes, as long as the employer has a reasonable expectation that
that employee will return to employment with that employer. In those cases in which a PEO is determined to be a joint employer
of a client employer's employees, the client employer would only be required to count employees of the PEO (or employees of
other clients of the PEO) if the client employer jointly employed those employees.

(e) Job restoration is the primary responsibility of the primary employer. The secondary employer is responsible for accepting
the employee returning from FMLA leave in place of the replacement employee if the secondary employer continues to
utilize an employee from the temporary placement agency, and the agency chooses to place the employee with the secondary
employer. A secondary employer is also responsible for compliance with the prohibited acts provisions with respect to its
jointly employed employees, whether or not the secondary employer is covered by FMLA. See § 825.220(a). The prohibited
acts include prohibitions against interfering with an employee's attempt to exercise rights under the Act, or discharging or
discriminating against an employee for opposing a practice which is unlawful under FMLA. A covered secondary employer
will be responsible for compliance with all the provisions of the FMLA with respect to its regular, permanent workforce.

AUTHORITY: 29 U.S.C. 2654; 28 U.S.C. 2461 Note (Federal Civil Penalties Inflation Adjustment Act of 1990); and Pub.L.
114–74 at § 701.

Notes of Decisions (21)

Current through March 12, 2020; 85 FR 14558.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS825.111&originatingDoc=N517717C070BF11E294A0D5E56FB15448&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=29CFRS825.220&originatingDoc=N517717C070BF11E294A0D5E56FB15448&refType=VB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS2654&originatingDoc=N517717C070BF11E294A0D5E56FB15448&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2461&originatingDoc=N517717C070BF11E294A0D5E56FB15448&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8842FCD081-EA11E5B65BB-0343D629250)&originatingDoc=N517717C070BF11E294A0D5E56FB15448&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8842FCD081-EA11E5B65BB-0343D629250)&originatingDoc=N517717C070BF11E294A0D5E56FB15448&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N517717C070BF11E294A0D5E56FB15448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.Category)

